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Criminal Revision Case NO:- 29(S-2)/15 

 
 

  

J  U D G M E N T 
 

1.  This Criminal Revision has been preferred by the petitioners 

namely, Md. Suleman Ali and Md, Hafijul Islam, against the order dated  20-

04-2015 passed by Smti M. Sharma, learned Judicial Magistrate, 1st class, 

Sonitpur, Tezpur, in G.R. Case No. 29 of 2015. 

 

2.   The facts relevant for consideration of this revision petition, as 

averred in the revision petition, in brief, are as follows:- 

IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 
Criminal Revision Case NO.         :-     29(S-2)/2015 

 
Present      : Mridul Kumar Kalita, AJS 

Sessions Judge, Sonitpur 
Tezpur. 
 

Petitioners 1. Md. Suleman Ali 
S/O Abdul Hamid, 
R/O Bhomoragurighat, 
PO Bhojkhowa chapori, 
PS – Tezpur (Borghat) 
Dist. Sonitpur (Assam)  

2. Md. Hafijul Islam, 
S/O Md. Habibur Rahman, 
R/O Bhomoragurighat, 
PO Bhojkhowa chapori, 
PS – Tezpur (Borghat) 
Dist. Sonitpur (Assam)    
  

  -vs- 

Opposite Party 
 
:    

 
State of Assam. Represented by 
Public Prosecutor.  

Counsel for the Petitioners : Rehana Khatun, 
Advocate. 
  

Counsel for Opposite Party : Sri H.P. Sedai, Public Prosecutor. 
 

Date of hearing  : 16/06/2015 
 

Date of Judgment : 24/06/2015. 
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    That on receipt of an FIR by one Sri Konthi Ram Nath, the 

Officer-in-Charge of Tezpur Police Station, registered a case u/s 13/14 of the 

Assam Games and Bettings Act, against the present petitioners and in the 

said case, charge-sheet was laid before the Court of Chief Judicial 

Magistrate, Sonitpur, Tezpur. Lateron, this case was transferred, for disposal 

to the Court of Smti M. Sharma, learned Judicial Magistrate, 1st class, 

Tezpur. Thereafter, on getting summons from the court the accused persons 

appeared before the Court on 20-04-2015 and prayed for allowing them to 

remain on previous bail. On that day, the accused/petitioners also filed a 

“zimma” petition for obtaining “zimma” of one PEL Mobile hand set with Sim 

Card No. 88763056 along with a sum of Rs. 1160/- which was seized from 

the petitioner Hafizul Islam and for “zimma” of one Nokia Mobile hand set 

(black) with sim card No. 9678229297 along with the money purse (black) 

and a sum of Rs. 210/- which was seized from the petitioner Suleman Ali by 

the Tezpur Police. The learned court, vide order dated 20-04-2015, allowed 

the petitioners to remain on previous bail but in regards of the zimma, called 

for a report from the O/C of concerned Police Station.     

  This order dated 20-04-2015 is impugned in the instant revision 

petition.               

  

3.    For the sake of convenience, the impugned order is quoted herein 

below:-    

 

 “20-04-2015.        

Accused Sluman Ali and Hafizul Ali are 

present and vide petition No. 930/15 the 

said accused persons have prayed to allow 

them to remain on previous bail.  

  Heard. Seen.  

  Considering the fact that the accused 

persons have voluntarily appeared before 

the Court to face trial, they are allowed to 

remain on previous bail.  

  Further vide petn No.931/15 the accused 

Suleman Ali and vide petn No. 933/15 the 

accused Hafijul Ali had prayed for zimma of 
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one Nokia Mobile Handset (black) with sim 

Card No. 9678229297 along with the money 

purse (black)  and a sum of Rs. 210/- 

(rupees two hundred ten) and one PEL 

Mobile hand set (black) with Sim Card No. 

88763056 along with a sum of Rs. 1160/-

(Rupees one thousand One hundred Sixty 

only) which was seized by the Tezpur PS., in 

connection with this case. 

   Heard. Seen. 

   The same shall be considered after the 

report is received from concerned PS. The 

OC, concerned PS, is strictly directed to send 

a report with regard to the above seizure on 

the next date positively.  

   Issue summons to the accused Siddik 

Ali. 

   Send a copy of this order to the 

concerned PS. 

   Fix 26-05-2015 for report of the seized 

articles.”  

 

4.  Learned counsel for the accused/petitioners has challenged the 

impugned order, inter-alia, on the following grounds:- 

   (a) That, the learned trial court committed gross error of law as 

well as facts in passing the above impugned order.  

  (b) That the chargesheet has already been submitted in the case 

and there is no role of police after filing of chargesheet and the Court had 

ample power to give “zimma” of the seized articles but instead of that 

learned Magistrate call for a police report fixing 26-05-2015 but the police 

failed to file any report as the police has no role after filing of the 

chargesheet.    

     

5.   I have perused the materials on record and heard learned counsel 

of both sides.   
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6.   Before going into the contentions made by learned counsel for the 

petitioner, I would like to refer to some of the relevant provisions of the 

Code of Criminal Procedure which confers the power of revision on a 

Sessions Judge, which are as follows :- 

397. Calling for records to exercise powers of 

revision-- (1) The High Court or any Sessions Judge 

may call for and examine the record of any 

proceeding before any inferior Criminal Court situate 

within its or his local jurisdiction for the purpose of 

satisfying itself or himself as to the correctness, 

legality or propriety of any finding, sentence or order, 

recorded or passed, and as to the regularity of any 

proceedings of such inferior Court, and may, when 

calling for such record, direct that the execution of 

any sentence or order be suspended, and if the 

accused is in confinement, that he be released on bail 

or on his own bond pending the examination of the 

record. 

Explanation-- All Magistrates, whether Executive or 

Judicial, and whether exercising original or appellate 

jurisdiction, shall be deemed to be inferior to the 

Sessions Judge for the purposes of this Sub-section 

and of Section 398. 

(2) The powers of revision conferred by Sub-section 

(1) shall not be exercised in relation to any 

interlocutory order passed in any appeal, inquiry, 

trial or other proceeding. 

(3) If an application under this section has been 

made by any person either to the High Court or to the 

Sessions Judge, no further application by the same 

person shall be entertained by the other of them. 

7.   From bare reading of the aforesaid provisions, it becomes clear 

that in exercise of revisional power under the aforesaid provisions, the 

Sessions Judge can call for the records of any criminal court and examine 

the correctness, legality or propriety of any finding, sentence or order, 

recorded or passed, and as to the regularity of any proceeding of such 

inferior court. However, Sub-section (2) of Section 397 puts a restriction on 

exercise of such power in relation to an interlocutory order passed by the 
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criminal courts in any appeal, inquiry, trial or other proceeding. In the 

instant case also, it appears that learned Judicial Magistrate, 1st class, on 

getting applications (petition Nos. 931/15 and 933/15) from the accused 

petitioners seeking “zimma” of seized articles, has called for a report with 

regard to the seizure from the O/C of concerned Police Station. Though it 

appears that the seizure-lists are there in the case diary and I am 

of the considered opinion that the learned Magistrate could have 

decided the petition after going through the case diary as well as 

the seizure-lists, however, that do not debar the learned Magistrate 

from calling for any kind of report from the police. The Officer-in-

charge of Tezpur Police Station, in the instant case, is bound to 

furnish a report, of what so ever nature, to learned Magistrate as 

directed. Now, the pertinent question is that as to whether the impugned 

order is an interlocutory order or final order.  

8.  In Mohit @ Sonu and Anr-Vs.-State of U.P. and Anr reported 

in (2013) 7 SCC 789 Hon’ble Supreme Court has referred to some English 

decisions quoted in “S. Kuppuswami Rao v. King” [MANU/FE/0001/1947 : 

AIR 1949 FC 1] where Kania, C.J. delivering the judgment of the Court at pp. 

185 and 186 of  quoted  Lord Esher M.R. in Salaman v. Warner (1891) 1 QB 

734 as follows:- 

“If their decision, whichever way it is 

given, will, if it stands, finally dispose of the 

matter in dispute, I think that for the purposes of 

these rules it is final. On the other hand, if their 

decision, if given in one way, will finally dispose 

of the matter in dispute but, if given in the other, 

will allow the action to go on, then I think it is 

not final, but interlocutory. 

9.  Going by the above-mentioned reasoning the impugned order 

passed by learned Judicial Magistrate, 1st class, Tezpur, calling for a report 

from Officer-in-Charge of concerned Police Station, appears to be 

interlocutory order and hence the embargo provided in Sub-section (2) of 

Section 397 Cr.P.C comes into play and the powers under Sub-section (1) of  
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Section 397 Cr.P.C cannot be exercised by this Court in respect of the 

impugned order. 

10.     For the reasons stated above, this Court refuses on to interfere 

with the impugned order. The Officer-in-Charge of Tezpur Police Station is 

directed to comply with the order dated 20-04-2015 passed in GR Case No. 

29 of 2015 by Smti M. Sharma, learned Judicial Magistrate, 1st class, Tezpur, 

without fail. A copy of this Judgment be also sent to the Officer-in-Charge of 

Tezpur Police Station.    

 

11. This Criminal Revision petition is accordingly dismissed. 

 

12.  Given under my hand and seal of this court on this day, the 24th 

day of June, 2015.  

 

 

 

          (M.K. Kalita) 
        Sessions Judge, 
        Sonitpur, Tezpur.
  

 
 
Dictated and corrected by me. 
 
 
 
 
 
(M.K. Kalita) 
Sessions Judge, 
Sonitpur, Tezpur.  
 
 
 
 
Typed by me. 
 
 
(R. Hazarika) 
Steno. 


